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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

;ijonorable Claude Iabell
secretary of State
Austin, Texas

Dear Sir: Attention: Kr., J. L. LoGarity

Opinion No. 0-~7033
Re: Whether the paymeni of cesh
dividends by a newly ¢reated
Tuuowmmum

is prohibite& .
10839 Fenal Code,

We are in receipt of o r ¥f recent da re-
questing the opinion of this epe on) the sbove stated
matters. We quote from your luttey ds follows:

Py <of a letter re-
ceived thé below mentioned
law firn lf-explanatory.
"In oonne bp with\thieg inquiry we would appre-

ate it If ydou would give us your opinion con-

he assets of the foreign
ration in the manner stated and
the proviaions of Article 1083a
of Yernon's Annotated Penal Code, pay
sh divldends with the surplus men-
tioned therein?

"{2} Could such a domestic corporation use
such surplus for the purpose of paying
& atock dividend%?

“(3) Could such & domestioc corporation use
such surplus for the purpose of retiring

preferrsd stook of suoh domestic corpora=-
tion%*®

NO COMMUNICATION I8 TC BE CONSTRUED AS A DEFPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

-



Hon. Claude Isbell, page 2

We quote from the letter ascompanying your request as
follows: ‘

"A Delaware corporation advises us that it is
engaged in the purchase, transmiseion, distribution
and sale of natural gas wholly within the State of
Texas under duly asuthorlzed permit to 4o business
in Texas, and desires to re-lncorporate under the
laws of the State of Texas,

¥it further adviges that a plan of re-incorpora-
tion and the precedure and steps necesaary rfor the
purpose of scocomplishing same will be submitted to
the shereholders for their approval; that the Corpora-~
tion is a gas utility company, es defined in the Publio
Utility Holding Company Act of 1935, and accordingly
application will be made to the Securitlies snd xx~
change Coammission for its approval of the various
gteps and proposed transaoctions in conneotion with
such re-incorporation under the laws of Texas; that,
in addition to its Capital and Capitel Surplus Ao~
counts, the Company has en sarned Surplus, es’
reflected by its books, of substantislly more than
©1,000,000,00; that it is wholly solvent and its
acaounts and obligations current} that the trans~
action contemplates amerely re-~ingorporstion of the
Company's business, properties and opsrations under
& Texas charter on a share-for-share basis and without
gain or losa} thet simultaneously with the isstiance of
the capitel stock of the Texas corporstion, all of the
Delaware cgompany's properties, buainess and assets,
tangible and intangibvle, present and reversionary, will
be trensferred to the Texas corporation, and in the
instrument of transfer the Texas corporation will
assume the lawful liebilities of the Delaware c¢orpors~-
tion and will forthwith exeoute a supplemental inden-
ture of mortgage evidenoing the assumption of the
cutstending bonds; that, upon the issuence to the
Deleware ocorporation of the entire capital atook of
the Texss corporation, suoh stoock, pursuant to the
Plan, will be distridbuted to the shareholders of
the Delaware corporetion on & share~for-share basls
as & liquidating dividend and the Delaware corperation
will thereupon dbe dissolved; that pursuant to the Plan
the business and operations will be contlnued without
interruption by the Texas corporation, which will also
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continue the saeme uniform aystem of acoounts es now
required by the Securities and Exchange Commission

and will set up its books and capital struscture in

the same manner as reflected by the books, balanece
sheets and surplus statements of the Delaware
corporation, whioh latter will be Quly certified by
liain & Company or other gualified independent auditorsj
that the stock of the Delaware corporation is listed on
~the New York Curd hxchange and 1t is intended that the
stock of the Texas ocorporation will likewise be 80
listed; that the Delaware qorporation is on & dividend
basis and it is Iimportant that suoch dividend polioy be
continued by the Texas corporation to the extent con~
sistent with Texas laws and sound business practices;
however the Direotors are concerned ebout the guestion
presented below.

"Seotion 30 of the Texas Securities Act - Article
600a, Title 1CA of Vernon's Civil Stetutes, Volume 2,
and whioh we understand is the same as Artiocle 1083a
of the Penal Code, apperently prohibits the decleration,
issuance or payment of any cash dividend out of any funds
other than the actual earnings of a oompany or from law-
ful liquidation of its business dnd makes a violation
thereof & felony punishable by rine end imprisonment,

"Seotion 34 of the iot vests the edministration of itas
provisions in the Secoretary of State and makes it the Jduty
of the Secretary of State and the Attorney General ¥to asee
that its provisions are at all times obeyed and to take
suoh measures and to make such investigation as will pre-
vent or detest the violation of any provision thersofv,

As we view it, the general purposes of the Act are to
prevent fraudulent praoctioces with respect to the issu-
ance, sale, promotion, ete,, Of any security within the
State and likewise the proteotion of security holders
from fraudulent corporate practices., In general, the
payment of & dividend out of profits or earned sur-
plus is authorized under the Civil Lawas of Texas. The
fact that the penal provision prohibiting the payment of
cesh dividends out of any funds tother then the actual
earnings' of & company is made a part of the Securities
Act (the Blue Sky law of Texas) would indioate that '
the intention was to prevent the fraudulent practice

of paying dividends out of capital to the detriment

of shareholders and ereditors and was not direocted to
the deolaration and payment of dividends in ordinary
course of business by a sucoessor company out of
surplus earned by a predecessor company from the same
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business and operations where such prededessor oom-
pany was, at the time, on & dividend basis and the
successor company sucgeeded to the propsrty, business
rights end llabilities of suoch predecessor company
through chenge of charter. In our opinion, this
prinoiple was indireeotly recognized in the case of
lMurohison's ustate ve, Commission, 76 rederal (2nd)
641, (rirth Cirouit).

"On the basis of the faots as stated and assuming
the issuance of the Certificate of Approval by the
Securities and Lxochange Commission of the neocessary
prooedure and trenssotions, as well es the approval of
the Plan by the shareholders of the Delaware corporation,
will you please advise us, with the advice and opinion
of the Attorney Genenal, whether or not & continuance
of the dividend polioy by the board of direotors of
the Texas corporation and the payment of part or all
of such dividends out of EKarned Surplus of the predecessor
Delaware corporation (provided, of course, the Board
deternines that such dsolaration eand payment is oon~
sistent with good business practices et the time)
would be in violation of the Texas Securities Act,
and particularly Sestlion 30 of the Act, or of
"Article 1083a of the Penal Code,."

Artiole 1083a, Vernon'a Annotated Penal Code, in part,
provides:

TAny dealer, agontg salesman, principel,
officer or employee * ¥ * who shall knowingly
participate in declaring, isesuing or paying
eny ocash dividend by or for any person or
company out of any funds other than the actual
earnings of such peraon or compény or from the
lawful liquidation of the dusiness thereof,
shall be deemed guilty of & felony and, upon
conviction thereof, shall be dsentenced to pay
a fine of not more than One Thousand Dollars
{£1000), or imprisorned in the penitentiary for
not more than two (2) yeara, or by both suoh
fine &nd imprisonment.,®
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In view of the plein and unambiguous lenguage of the ahove
quoted provision, it is our opinlon that the term “sotual earn~
ings™ of the oompany, &s used therein and applied to the faots
stated, refers to the actual earnings of the new corporation
resulting from the business of said ocorporation subsequent to
its coreetion, rather than to assets in the form of "earned sur-
plus™ of a predecessor corporation aocguired by sald new corpora-
tion at the time of its creation., It is our further opinlon that
at the time of the incorporetion of the new Texas oorporation,
there could be no actual sarnings of said corporation within the
contemplation of tihe above guoted provisions, and that under the
fects stated, the “earned surplus" of the predecessor Dalasware
corporation would constitute Yfunds other than the actusal earn-
ings® of the new Texas corporation. It is therefors cur opinion
that under the facts given, the payment of dividends out of the
*garned surplus® of the predecessor oorporation would be in
viclaetion of the provislons of art. 1083a of the Texas Penal
Code.

With refsrence to your queation as to whetner “a Texas
oorporation, after soquiring the assets of the foreign corporation
in the manner stated" ocould pay oash 4ividends ocut of the ocerned
surplue of the roreign corporetion, it is our opinion that such
assete 80 acquired would constitute a fund "other then from the
actusl eernings™ from the operation of the business of said Texas
corporation. It ims therefore our opinion thet under such oircum~
atances the paymsnt of cash dividends from such "earned surplus"
of @ forelgn corporatiof whose assets had been aoquired by a
Texas corporetion would be in violation of the provisions of
Art. 1083a, F. C.

It i# our further opinion that the prohibition against
"declaring, issuing or paying any cash dividend” contained in
Art, 1083e, supra, would not be appiloable to the payment of
stock dividends or the retirement of preferred stock of @

omestic oorporation ecquiring the essets of & foreign corpora=
tion under the oiroumstences set forth in your request. It 1s
to be understood, however, that we are herein passing only wupon
H the applicability of the provieions of Art. 1083e, P, C., to
the situetions inguired abdout.

Yours very truly,

ATTORNLY GulNuRAL OF ToXAS

sy ,

JA 11T : ~Ayf » A, Ellis
7 Assistant
ﬁéw

e e Y
Crirgg Y

; SCTINRTGYN
! coMMOTEE

i avlékgﬁéa
L CHATRMA M




